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Wlliam T. Helton was killed when the vehicle he was
driving went off the Coward MII| Bridge in Knox County. H's w dow
brought suit under the Tennessee Governnmental Tort Liability Act
(GTLA), ! on the theory that the county was liable for the death of
her husband and damage to his autonobile. She relied on Tenn. Code

Ann. 8 29-20-203, which renoves governnmental immunity "for any
i njury caused by a defective, unsafe, or dangerous condition of any
street, alley, sidewalk or highway, owned and controlled by such
governnental entity."? She alleged that the bridge was unsafe
because there were no guardrails on it. After a bench trial, the
court found that the physical aspects of the roadway approaching

the bridge and the bridge itself were not "defective, unsafe, or

danger ous" and di sm ssed the case.

The Court of Appeals, however, found that the absence of
guardrails was a proximate cause of Helton's death, reversed the
trial court's judgnment, and remanded for a determ nation of

damages.

We granted Knox County's application for permssion to

appeal in order to address the follow ng issues:

'Tenn. Code Ann. 88 29-20-101 :t $:{|. (1980 & Supp. 1995).

’The parties failed to designate the pleadings as a part of
the record on appeal. Qur conclusion that the case was brought
under 8 29-20-203 is based on the trial court's reference to that
section in its Menorandum Opinion, and on references to that
section in both parties' briefs.



1. \Whether the failure to install
guardrails on Coward MII Bridge
rendered the bridge "defective,
unsafe, or dangerous” and, if so,
whet her Knox County had actual or
constructive notice of such
condition for purposes of renoving
Knox County's immunity under § 29-
20- 203 of the GILA; and

2. \Wet her under the "negligent act
or om ssion" provision of § 29-20-
205 of the GTLA the decision not to
install guardrails on Coward M|

Bri dge was a "di scretionary
function"” such as would preserve
Knox County's gover nment al
imunity.?

After a thorough review of the record and a careful consideration
of the argunents, we conclude that the bridge was not "defective,
unsafe, or dangerous." Accordingly, governnental inmunity is not
wai ved under Tenn. Code Ann. § 29-20-203. I nasmuch as the
installation of guardrails on a county roadway is a discretionary
function that i nvol ves the weighing of public policy
consi derations, governmental inmunity is preserved under Tenn. Code

Ann. 8§ 29-20-205(1) as well. The decision of the Court of Appeals

®Even when a party relies on a particul ar section of the GILA
as a basis for the lawsuit, the courts are not bound by that
designation. Wen the facts of the case, and the essence of the
conpl ai nt nmake anot her section of the Act applicable to the case,
the court may anal yze the case under that other section in addition
to, or instead of, the original section relied upon by the parti es.
Tenn. R App. P. 13(b), 36(a); l:itee . lestsite torgpitel, 750
S.W2d 740, 744 (Tenn. 1988); ity of Trophis v Teterrationgl
Protbertoot o of Elevtric Torkerty Joive, 545 S.W2d 98, 100 (Tenn.
1976). In this case, although the plaintiff purports torely on §
29-20-203 as a basis for her lawsuit, both the plaintiff's brief
and the defendant's brief are peppered with references to 8§ 29-20-
205. Because we believe the facts of this case warrant it, we have
anal yzed the issue of liability under both sections.
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Is reversed; the trial court's order dismssing the case is

rei nst at ed.

Coward M Il Bridge is a one-lane, single-span, stone-arch
bridge built in 1895. The bridge is located in a hilly, sparsely
I nhabi ted area of Knox County on Coward MII Road and is little
used. The bridge lies at the bottomof a steep grade. Approaching
the bridge fromthe east, the driver first nust cross a railroad
track | ocated approximately five hundred feet fromthe bridge. The
driver then nust proceed downhill into a ninety-degree right curve.
Randal | Cox, Ph.D., a registered professional engineer whose
specialty is mechanical engineering, testified that the nmaxinum
speed at which a driver could negotiate that first curve was |ess
than thirty mles per hour. After passing through this first
curve, one nust travel seventy to eighty yards into a ninety-degree
| eft curve. Cox testified that the maxi num speed with which a
driver could successfully negotiate the second curve was
approximately twenty-two mles per hour. Upon conpleting this

second curve, a driver imediately enters onto the bridge.

On the date of the accident, a sign reading "Warning -
One Lane Bridge Ahead" was posted on the right-hand side of the
roadway near the railroad tracks that cross Coward MI| Road.

There were paddl e boards--1ong narrow boards containing black and



yel | ow hash marks--1ocated on each side of the roadway at the ends
of the bridge. These paddl e boards becone visible as soon as a
driver exits the first curve and heads toward the second. Knox
County traffic sign supervisor Henry Loy testified that the one-
| ane bridge sign and paddl e boards were in full conpliance with the

recommrendati ons of the UniformManual for Traffic Control Devices.

The surfaces of the bridge and roadway are asphalt. Fog
lines define the edge of the road painted with reflective paint.
The bridge does not have standard guardrails. I nstead, heavy
stones line its edge. Each stone is about fifteen inches |ong, six
to ei ght i nches high, and wei ghs approxi mately a ton. They are not

bonded to the bridge or to each other.

Elvin More, a district foreman for the Knox County
H ghway Departnent, testified that he used the bridge once or tw ce
weekl y. He had driven across it in good weather and bad. He
stated that he had never had trouble negotiating the bridge.
Furthernore, he had crossed the bridge two to three weeks prior to
the accident and did not observe any deficiencies in either the
roadway or the bridge at that tinme. More had exam ned the Knox
County Hi ghway Departnment conplaint file for conplaints about the
bri dge and found none; he did not recall ever having seen such a
conpl aint. Moore had never received a report of an acci dent on the

bridge prior to Septenber 3, 1988, the date of Helton’s accident.



Knox County had, however, been advised by inspectors of
the Tennessee Departnent of Transportation that the | ack of safety
features on the bridge was "a serious deficiency.” On August 6,
1985, the inspectors advised county officials to install approved
approach rails. In January 1987, the inspectors recommended that
both bridge rails and approach guardrails be installed. |n January
1988, the inspectors renewed their recomendation that the county
install approved bridge rails and approach guardrails. Because of
costs® and concern for the preservation of this historic bridge,

Knox County decided not to follow the i nspectors’ recommendati ons.

The accident occurred during the md-afternoon on
Septenber 3, 1988. The road was slick froma heavy rain. No one
W t nessed the accident. O ficer Charles Lassiter, Knox County
Sheriff's Departnent, was the first person on the scene. He found
Hel ton's car upsi de-down i n Beaver Creek about six to ten feet from
t he right-hand edge of the bridge. One of the |arge curb stones on
the right-hand side of the bridge was mssing. A stone that had
been contiguous to it was precariously balanced on the right edge
of the bridge. The space which had been occupi ed by the m ssing
stone was twenty feet fromthe end of the bridge where Helton had
entered. No skid marks or debris were visible on the roadway or
bri dge surface. Cox concluded that Helton had | ost control of his

vehicle and crashed through the stone curb. Cox stated he had

‘Evi dence was introduced that following this accident the
County installed approach rails and guardrails at a cost of al nost
$200, 000.



considered the total weight of Helton and his car (approxinmately
3300 pounds) and the wei ght of the stone (1820 pounds) to cal cul ate
the force necessary to nove the stone. He concluded that a vehicle
traveling at a speed of six mles per hour could have noved the
stone two feet laterally. Clearly, the stone curbs in place on
Coward MIIl Bridge at the tinme of Helton's accident served little
purpose other than to outline the edge of the bridge; they
obvi ously were not intended to prevent a vehicle fromleaving the

r oadway.

The first question is whether the bridge was in a
"defective, unsafe, or dangerous condition" so as to waive the
county's imunity under 8 29-20-203. A general principle preval ent
in both the common | aw’ preceding the enactnment of the GILA and in
the Act itself is that governnental entities are generally imune
from liability for any injury resulting from the exercise of
governnental or proprietary functions. Tennessee Code Annotated §
29- 20-201(a) (Supp. 1995) specifically restates this principle:
“Except as nmay be otherwse provided in this chapter, al
governnental entities shall be imune from suit for any injury
which may result fromthe activities of such governnental entities
wher ei n such governnental entities are engaged in the exercise and

di scharge of any of their functions, governnental or proprietary.”

Pee v o, b s derlrr, 286 S.W2d 868 (1956).
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The GILA t hen renoves governnental inmmunity "for injuries resulting
fromthe negligent operation by any enpl oyee of a notor vehicle or
ot her equi pment,"® "for any injury caused by a defective, unsafe,
or dangerous condition of any street, alley, sidewalk or highway

includ[ing] traffic control devices thereon,"’ "

for any
i njury caused by the dangerous or defective condition of any public
bui | di ng, structure, dam reservoir or other public inprovenent,"?
and "for injury proximtely caused by a negligent act or om ssion
of any enployee," with numerous exceptions.® Thus, the GILAis in

derogation of common | aw and nust be strictly construed. lir1i} 1.

(tlly, 667 S.W2d 489, 491 (Tenn. App. 1983).

The plaintiff, in the case under review, brought suit
under 8§ 29-20-203(a), which renoves imunity for injury caused by
defective, unsafe, or dangerous highways. She contends that the
bri dge did not have guardrails. This contention, supported by the
expert testinony that guardrails would have prevented Helton's car

from goi ng over the edge, constitutes her theory of liability.

Wether a particular site is defective, unsafe, or
danger ous for purposes of wai ving governnental immunity under 8§ 29-

20-203 is a question of fact. The case under subm ssionis simlar

STenn. Code Ann. § 29-20-202(a) (1980).
‘Tenn. Code Ann. § 29-20-203(a)(Supp. 1995).
8Tenn. Code Ann. § 29-20-204(a) (1980).
°Tenn. Code Ann. § 29-20-205(1980).
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to the recently decided case of [iriy . lTicor fovrty, 892 S.W2d
403 (Tenn. 1994). In (irty), the bridge was little-used and in a
rural area. Miuch of its traffic included farmequi pnent that could
not have used the bridge had standard netal guardrails been
install ed. Accordingly, wooden wheel guards had been installed on
the bridge. At the tine of the accident, the surface of the bridge
was iced over, causing the plaintiff's vehicle to slide over the
edge. At the specific site where Kirby's vehicle left the bridge,
sonme of the wooden wheel guards were mi ssing. Kirby sued under two
t heori es: first, failure to install guardrails was a negligent
om ssion under 8§ 29-20-205; and second, the absence of standard
guardrails nmade the bridge defective, unsafe, or dangerous under
§ 29-20-203(a). We found (1) that the decision to install wooden
wheel guards instead of standard netal guardrails was within the
di scretionary function exception of 8§ 29-20-205 so that
governnental inmmunity was preserved; (2) that the | ack of standard

guardrails did not nake the bridge defective® so as to waive

%Al t hough the | anguage at the end of Section | inliri| (892
S.W2d at 406) appears to inply that we found that the |ack of
standard netal guardrails did not nake the bridge defective ity
the decision to install guardrails is a discretionary function
that was not our intent. To clarify, as a matter of |law, |ack of
standard netal guardrails does not render a bridge or roadway
"defective, unsafe, or dangerous" i1 §t. Rat her, the courts
shoul d consi der all of the physical aspects of a particul ar bridge,
together with its location, the volune of traffic, the type of
traffic it accommopdates, and the history of accidents occurring
there, to deci de whether a particular bridge is "defective, unsafe,
or dangerous.™ fietrtyp o, ftite, 768 S.W2d 253, 255 (Tenn. 1989).
The i ssue of whether governnmental imunity i s preserved under Tenn.
Code Ann. 8 29-2-205(1) is a separate matter entirely. |In other
wor ds, even when the decision whether to install guardrails is a
di scretionary function that preserves governnental imunity under
8§ 29-20-205(1), it is possible that the lack of guardrails m ght
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governnmental inmmunity under 8 29-20-203; and (3) that even if the
m ssi ng wheel guards rendered the bridge unsafe, the county did not
have actual or constructive notice of the condition so as to waive

I munity under § 29-20-203.

Whether a road or bridge is "defective, unsafe, or
danger ous" necessarily depends on the standard of care inposed on
governments when they are building and maintaining bridges. As
this Court noted infretrell v, [heffin, 652 S.W2d 755, 756 (Tenn.
1983), prior case |law does not necessarily bear greatly upon the
construction and interpretation of the GILA. Prior case | aw does,
however, provide a perspective as to the standard of care
historically required of governnments in building and maintaining

roads and bridges.

Traditionally, the standard of care inposed on
governnents in buil ding and mai ntaini ng roads and bridges is one of
reasonabl eness. For instance, in {rti0 v, ity of testville, 92
S. W 2d 405, 406 (Tenn. 1936), this Court noted, “a city or town is
not an insurer against accidents upon its streets and sidewal ks,
but is bound to use only ordinary care to keep themin a reasonably
safe condition for persons traveling in the ordinary nodes, while
exerci sing reasonabl e care and caution.” Mreover, “[i]t [is] not

its duty, however, to maintain guard rails of sufficient strength

render the bridge or roadway so defective, unsafe, or dangerous
that imunity is waived under § 29-20-203.
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to prevent all accidents.” |1, Quoting the New York Court of

Appeal s, the Court continued:

Al'l that was required of it was that
it should erect such a railing, if
any, as wuld be a sufficient
protection for travel generally.

The town was not bound to
exerci se extraordi nary care to guard
agai nst unusual accidents.
. To i npose on towns the
bur den ei t her of constructing
substantial barriers at every point
of possible danger or of paying
damages when unusual acci dents occur
which such barriers mght have
prevented would be to advance the
present measure of liability beyond
the rule of ordinary care into the
field of i nsurance agai nst
accidental injury or death.
lt. (quoting tolberts v, titirr, 144 N.E. 667 (NY. 1924)); itt11
Lipd . bireid, 649 P.2d 1135 (Haw. 1982) (applying Hawaii's
version of the Governnental Tort Liability Act). In [ity of
Pevptis v bebrety, 124 S.W2d 248 (Tenn. 1938), the Court
addressed a case in which the plaintiff had tripped over a two and
one-half inch obstruction protruding froma city sidewal k. The
Court found this was not such a dangerous obstruction as to anount
to negligence and pronounced that "the nmunicipality is |iable when
it appears that the obstruction constituted a danger from which

injury mght be reasonably anticipated.” 124 S.W2d at 249. In

Porrester o bty oot besbyidlle, 169 S.W2d 860 (Tenn. 1943), we
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noted, "Probability, not possibility, governs; that it is

'possible’ . . . does not make it dangerous."

As noted above, the GILA abolished the distinction
bet ween governnental and proprietary functions of |ocal governnent
as related to tort clainms. Since its enactnent, however, courts
have continued to affirm the duty of a governnmental entity to
maintain the road in a "proper, reasonably safe fashion.™ i

for, badberor frel, 694 S.W2d 948, 950 (Tenn. App. 1984).

In 1989, this Court considered a claimagainst the State
infreerey v, State, 768 S.W2d 253 (Tenn. 1989). The plaintiff in
i1ttty was injured when the car in which he was riding left the
road on a curve. The claimwas nmade under Tenn. Code Ann. 88 9-8-
307(a)(l) and (J) of the dains Conmission Act,' which are
anal ogous to 88 29-20-205 and -203, respectively, of the GTLA. The
Court found the State was not negligent under subsection (I).
Thus, the Court had to consider whether the curve was "a dangerous
condi tion" wunder subsection (J). In resolving this issue, we
st at ed:

The decision of whether a condition
of highway actually is a dangerous

and hazardous one to an ordinary
prudent driver is a factual one, and

“Tenn. Code Ann. § 9-8-301 it s¢7. Subsection (a)(l)
addresses negligence in planning, desi gni ng, i nspecti ng,
constructing, and naintaining public highways and bridges.
Subsection (a)(J) granted the C ains Comm ssion authority to hear
cl ai s based on dangerous conditions on state-maintai ned hi ghways.
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the court should consider the

physi cal aspects of the roadway, the

frequency of accidents at that place

i n the highway and the testinony of

expert witnesses in arriving at this

factual determ nation
768 S.W2d at 255(quoting ‘tlresy v Thristepier, 435 So. 2d 1022
(La. App. 1983)). In ti1tetrty, the road in question was
reconstructed after a rock slide in 1978. Between March 7, 1981,
and March 3, 1983, there were twenty-three single-car accidents on
that same curve. An expert testified that a dangerous condition
prevailed at the site. W concluded that the State should have
foreseen the risk and that the District H ghway Superintendent had
adequate notice of the dangerous condition of the curve based on

the accident history. The State was, therefore, liable for the

plaintiff's injuries.

The Court of Appeals reached the same conclusion in
proberoety v, ttite, 856 S.W2d 715 (Tenn. App. 1993). I n
vtyternety, the vehicle in which the plaintiff was riding left the
road and travel ed between twin bridges and down an enbanknent,
comng torest inaditch. The industry standard when the road was
built required placing a guardrail or an earthen berm between the
twin bridges because studi es showed that vehicles would | eave the
road and travel through this area. There was no guardrail or berm
at this accident site. There was testinony that if a guardrail or
berm had been in place, the inpact would have been |l ess, and the

plaintiff may not have incurred his injuries. More significant,
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however, was the fact that in the previous three years six
accidents had occurred within six-tenths of a mle of plaintiff's
accident site. Two accidents had occurred in exactly the sanme
manner, in exactly the sane place, as the plaintiff's accident.
The Court of Appeals found that the state had been put on notice by
the prior accidents, that this particular |ocation was dangerous,
and that it should have installed safety devices. Therefore, it
hel d the state liable for the plaintiff’s subsequent injuries. 856

S.W2d at 723.

The present case is distinguishable from fvoderrite.
Here, there are no prior recorded i nstances of anyone driving over
the edge of Coward MII Bridge. The fact that repeated accidents
occur at a particular location nay lead to the ultimate concl usion

that the conditions at that l|ocation are inherently dangerous.

bbb ), horderrote, 856 S.W2d at 715; fiterey, 768 S.W2d at
253; feater o bevrty of teatt, 404 NNW2d 396 (Mnn. C. App
1987). However, the fact of, or absence of, prior accidents is

only one elenment in the equation.

Inthis instance, we do not have a nodern structure built
during a tine when the industry standards required the installation
of guardrails. Rather, Coward MII| Bridge was built at the turn of

the century before the concept of netal guardrails had evol ved. *?

2When the bridge was built in 1895, the |law provided: "It
shall be the duty of the various county courts of this State, in
letting out all contracts for the erection of bridges, to require

14



At the tinme of Helton's accident, the road leading to the bridge
was adequately marked "one-lane bridge ahead.” |In addition, as a
vehicle rounded the first curve to the right, the paddl e boards
woul d have been clearly visible to the driver. Because of the
shar pness of the two curves on the approach to the bridge, a driver
who had successfully negoti ated the second curve woul d be traveling
at a slow rate of speed. The edges of the bridge were clearly
marked with reflective fog lines and the stone curbs. Under these
conditions, we cannot find that Coward MI| Bridge was "defective,
unsaf e, or dangerous”™ to the ordinary, pr udent driver.
Accordingly, Knox County's inmunity is not waived under § 29-20-

203(a).

that they shall be nade secure with good and substantial railing of
the height of three feet." Stat. of Tenn. 8§ 1273(i)(1871). That
code section, however, was | ocated in Chapter 7 of the Code, titled
"Of Local Inprovenents.”™ By its own terns, this chapter applied
only to privete w0 db Tovel dorgpryverenty, The entire chapter was
devoted to the requirenents by which private persons applying to
the courts for perm ssion to construct toll-bridges, ferry | andi ngs
and the like nust abide. It is not clear fromthe record whether
this bridge, now part of a public thoroughfare, was originally
constructed by private persons or by the governnment. This statute
is now codified at Tenn. Code Ann. § 54-11-205. The | anguage
remai ns the sane, except that the words "county | egi sl ative bodi es”
have been substituted for the words "various county courts.” The
section has been noved to a chapter which deals with jitlit fords,
ferries, and bridges. Regardless of its present form we do not
deemit a directive for governnents to go back and install three-
foot guardrails on bridges that did not already contain such a
feature.
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Al t hough not raised by the plaintiff in the origina
pl eadi ng, *® both parties have alluded to the discretionary function
exception of 8§ 29-20-205(1). Knox County argues that even if the
| ack of an adequate guardrail on Coward MI| Bridge coul d be deened
"dangerous” under 8 29-20-203(a), the decision whether to instal
guardrails is a discretionary function; therefore, governnenta
immunity is preserved under 8§ 29-20-205(1). As we pointed out in
firty, “The application of one of these imunity exceptions does
not necessarily preclude the application of another. I n other
words, it is conceivable that either provision mght apply to
renove governnental inmunity. Li kewise, it is possible that no
exception will apply, thereby preserving governmental immnity.”
892 S.W2d at 406. Each section should be considered separately.
To clarify, 8 29-20-203(a), which renoves governmental tort
immunity for injury caused by a "defective, unsafe, or dangerous"
condition of any street, alley, sidewalk, or highway, does i1
create an exception for discretionary functions. fieffori 1. ity
pf fhettereeye, 743 S.W2d 174, 177 (Tenn. App. 1987). Therefore,
Knox County's reliance on this exception for a 8 29-20-203(a)

condition is m splaced.

Al t hough we have determ ned that the | ack of guardrails
was not a defective, unsafe, or dangerous condition so as to waive
governnental tort imunity under § 29-20-203(a), the nature of the

plaintiff's allegations | eads us to consider whether the decision

Byy vi1pre footnote 2.
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not to install standard nmetal guardrails on Coward MII| Bridge was
negl i gence under 8§ 29-20-205. Section 29-20-205 provides for a
wai ver of governnmental inmunity "for injury proximtely caused by
a negligent act or omi ssion of any enpl oyee within the scope of his
enpl oynent . " However, imunity is not waived where the injury
"[a]rises out of the exercise or performance or the failure to
exercise or performa discretionary function, whether or not the
di scretion is abused.” Tenn. Code Ann. § 29-20-205(1). Thus, the
key i s whether the decision not to install guardrails at this site

was a di scretionary function

We defined the "discretionary function"” exception in
Povers v ity oof Thatterergr, 826 S.W2d 427 (Tenn. 1992). In
trrers, we adopted the "planning-operational test"™ to aid in
determ ni ng whet her a particular act was a discretionary function.
Under this test, "decisions that rise to the I evel of planning or
pol i cy-maki ng are consi dered discretionary acts which do not give
rise to tort liability." 826 S.W2d at 430. In contrast,
decisions that are nerely "operational™ or inplenment prior planning
deci sions are not "discretionary functions" and may subject the
government to tort liability. |i. at 430-31. "Planning" decisions
are those "invol ving the fornmul ati on of basic policy characterized
by official judgnment, discretion, weighing of alternatives, and
public policy choices.™ 1utit v. tlltr frvnty, 634 N E. 2d 767, 769-
70 (Ind. C. App. 1994). Wen deciding whether a particular

decision is "planning" or "operational," the courts should keep in
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m nd the purpose of the discretionary function exception, that is,
"to ‘'prevent judicial ‘second guessing’ of legislative and
adm nistrative decisions grounded in social, economc, and
political policy through the nediumof an actionintort.""™ [1it¢ti
Ptetes v, berbert, 499 U S 315, 323, 111 S. . 1267, 1273 (1991)
(covotiny boited Stetes v Tariy birlivey, 467 U S. 797, 814, 104 S.
Ct. 2755, 2765 (1984))(both cases discuss the discretionary
function exception under the Federal Tort ClaimAct, 28 U S.C. 88
1346(b), 2674 ¢t st(.). Moreover, “courts nust not intrude into
real ns of policy exceeding their institutional conpetence. The
judicial branch |l acks the fact-finding ability of the | egislature,
and the special expertise of the executive departnents.

[T]he courts . . . should not attenpt to bal ance the detail ed and
conpeting elenents of legislative or executive decisions.”

fodestrial Toeevoity Too v dliste, 669 P.2d 561, 563 (Alaska

1983) . The di scretionary functi on exception covers acts i nvol ving

Ynlaotustrie!l tidtrrity 1. the decedent was killed when his
car left the road. The plaintiff insurance conpany sued all eging
the state was negligent in failing to install a protective
guardrail at the accident site. There was testinony that the

ori gi nal hi ghway project proposal had i ncl uded guardrails, but they
were excluded in the final plan because of budgetary constraints.
Al aska had adopted its Tort Cdaim Act which contained a
di scretionary function exception to negligent acts or om ssions by
the state alnost identical to ours. ittt Alaska Stat. §
09.50.250(1)(1962). In finding that the decision not to instal
guardrails was a discretionary function, the court stated:

[This] type[] of decision[] involve[s] planning, an
assessnent of conpeting priorities, and a weighing of
budgetary considerations. . . . [I]t remains clear that
guardrails are expensive, and that a decision by the
state to place guardrails along the @ enn H ghway woul d
necessarily affect the state's ability to provide other
governnment al services. W woul d be engaging in precisely
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an elenment of judgnent or <choice if they are based on
considerations of public policy. ierhovvitr v, Jritet Stitey, 486
U S 531, 536, 108 S. Ct. 1954, 1958 (1988). It is the nature of
the conduct rather than the nature of the actor that governs
whet her the exception applies. {iittrt, 499 U S at 325. As we

pointed out in fyitry,

t he under | yi ng pol i cy of
governnental inmmunity is better
served by exam ni ng (1) t he
deci si on- maki ng process and (2) the
propriety of judicial review of the
resul ti ng deci sion.

A consi derati on of t he
deci si on- maki ng process, as well as
the factors i nfluencing a particul ar
decision, will often reveal whether
that decision is to be viewed as
pl anning or operational. If a
particular course of conduct is
deternmined after consideration or
debate by an individual or group
charged with the fornmulation of

plans or policies, it strongly
suggests the result is a planning
deci si on. These decisions often

result from assessing priorities;
al l ocating resources; devel opi ng
policies; or establishing plans,
speci fications, or schedul es.

On the other hand, a decision
resulting froma determ nati on based
on preexisting |aws, regulations,
policies, or standards, usually
i ndi cat es t hat its maker S
performing an operational act .

the type of policy evaluation that the discretionary
function exceptionis designed to forecloseif we wereto
inquire into the wisdomof the state's guardrail policy
in this case.

669 P.2d at 564-65 (citations omtted)(footnotes omtted).
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Simlarly operational are those ad
hoc deci si ons made by an i ndi vi dual
or group not <charged wth the
devel opnent of plans or policies.
These operational acts, which often
i mpl ement prior planning decisions,
are not "discretionary functions”
wi thin the meaning of the Tennessee
Governnental Tort Liability Act.

826 S.W2d at 431 (citations omtted).

whet her

whet her

courts.

Anot her factor that should be considered when deci di ng

an act

is a planning decision or nerely operational

The di scretionary function exception
"recogni zes that courts are ill-
equi pped to investigate and bal ance
t he nunerous factors that go into an
executive or legislative decision”
and therefore allows the governnent
to operate wi t hout undue
interference by the courts. et
Feirseortt v, ftety, 642 P.2d 1355,
1356 (Al aska 1982). Put succinctly:

[ TIhe judiciary confines

i s

the decision is one that is properly reviewable by the

itself : :
adj udi cati on of facts
on di scerni bl e
obj ective

based

| aw.
tort

In

obj ective

not abl y
guestion
negl i gence
wi sdom

political

not

econom c

Tort

to

standards of
the context of

actions . . . these

standards are

| acki ng when the

i s not
but soci al

not due care but

practicability,

[ reasonabl eness] but

expedi ency.

I aw sinply furnishes
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an inadequate crucible

for testing the nerits of

soci al , political, or

econom ¢ deci si ons.
Pyvrers, 826 S.W2d at 431 (peoetiry o Prwavdlerooovo deirt o
irrissiorery, 528 N E. 2d 40, 44-45 (Ind. 1988)). Asinlirly, 892
S.W2d at 408, we find that the decision-nmaking process in this
case included the weighing of economc factors: the cost of
i nstalling standard guardrails agai nst the perceived benefits that
woul d result therefrom Decisions that include the allocation of

limted resources anong conpeting needs do not need interference

fromthe courts, absent clear guidance fromthe legislature to the

contrary. borooord totbrerto v britet ftetes, 62 F.3d 196, 199 (7th
CGr. 1995); ‘tevr v lorited $Ttitry, 986 F.2d 716, 722 (4th Cr.
1993). In this case, the decision not to install guardrails was
di scretionary. The legislature has decided by adopting the

di scretionary function exception in our Governnmental Tort Liability

Act to preserve governnental inmmunity under these circunstances. '

®The plaintiff tries to analogize this case to litty 1.
Prbertyer fyurty, 849 S.W2d 798 (Tenn. App. 1992), to argue that
the decision not to install guardrails was not a discretionary
function. In [itty, Robertson County had adopted a private act
requiring the county road supervisor to “[m ake i nspections of al
roads, hi ghways and bri dges of any such County to see that the sane
are in good repair and at all tinmes safe for travel, and to that
end to establish an inspection systenf and “[k]eep all such roads,
hi ghways and bridges in good repair and safe for travel.” 849
S.W2d at 799 (quoting 1947 Tenn. Priv. Acts, 380, § 17(2) & (3)).
Robertson County had delegated the responsibility for road
I nspections to the state. Four previous inspectors had noted the
absence of guardrails at the point where the plaintiff's car |eft
the road and had advised that guardrails be installed. The Court
of Appeals held that the failure to install guardrails under those
ci rcunst ances was an operational act, not a discretionary function;
therefore, the county was not imrune from suit under § 29-20-
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We conclude that the facts of this case do not support
the Court of Appeals' conclusion that Coward MII| Bridge was
defective, unsafe, or dangerous. Thus, the county's inmunity from
tort liability is preserved under Tenn. Code Ann. 8§ 29-20-203(a).
We conclude further that the decision not to install guardrails
despite the recommendati ons of state inspectors falls within the
di scretionary function exception of the GITLA. The decision of the
Court of Appeals is, therefore, reversed, and the trial court's

order dism ssing the case is, hereby, reinstated.

ADCOLPHO A. BIRCH, JR., Justice

CONCUR:

205(1). This case is distinguishable fromlitts in three nmjor
respects: first, the bridge in l:tty had no guardrails or whee
guards at all; second, the record in this case does not support
counsel ' s argunent that Knox County had adopted such a private act;
third, inlitts the county did not present any policy reasons for

the failure to install the guardrails. They sinply never read the
i nspection reports and never considered whether to instal
guardrails at all.
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Ander son, CJ.
Drowta, Reid, Wite,

JJ.
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